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COLUMBIA 
LAW REVIEW. 

VOL. XIV. FEBRUARY, 19 14. No. 2 

JUSTICE ACCORDING TO LAW. 

III. 

V. Judicial Justice. 173 

Administration of justice according to law is not necessarily 
judicial administration of justice. There may be administration 
of justice by lay magistrates who combine judicial with adminis- 
trative powers, by lay magistrates whose powers are solely or at 
least chiefly judicial, by professional lawyers taken from the bar 
to be judges, as in England and America, or by specialists in judi- 
cial administration, trained for that career from the beginning, as 
in Continental Europe. As has been seen, 174 setting off of the 
judicial function has been a gradual process, and the Roman polity 
to the end confided judicial power to the ordinary magistrates. 
But the advantages of justice according to law are best secured 
by judicial justice. This is true especially of that most important 
advantage of justice according to law that it insures that the more 
valuable ultimate interests, social and individual, will not be sacri- 
ficed to immediate interests which are more obvious and pressing 
but of less real weight. It is not too much to say that this advan- 
tage of justice according to law depends upon judges who are in- 
dependent, trained to adhere to principles and to be governed by 
legal reason rather than by interest or external pressure and 

TO Bluntschli, Theory of the State (3rd Oxford ed.) 523; Lieber, Civil 
Liberty and Self Government, chaps. 18, 19; Burgess, Political Science 
and Constitutional Law, II, 356-360; Baldwin, The American Judiciary, 
1-98; Brown, Judicial Independence, Rep. Am. Bar Ass'n, XII, 265; 
Root, Judicial Decisions and Public Feeling, Rep. New York State Bar 
Ass'n, XXXV, 148; Pound, Social Problems and the Courts, 18 Am. 
Journ. Sociol. 331 (also in Proc. Nat. Conf. Charities and Corrections at 
Cleveland, June, 1912). 

in Ante, III, Legislative Justice. 
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watched narrowly by a learned profession, trained in the same tra- 
dition, which has at hand the materials for searching criticism of 
every decision. 

Objections to judicial justice to-day 175 are chiefly directed to 
the law-making or law-declaring function of judges. That func- 
tion must be considered more fully in other connections. 170 But 
it must be insisted that the functions of finding the law, interpret- 
ing the law and applying the law cannot be separated. 177 Hence 
objections which are made to every phase of judicial administration 
of justice may be taken up together. 

It has always been urged against judicial justice that it is too 
rigid, too hard and fast ; that it trusts too much to rule and does 
not allow sufficient play to the non-legal conscience in the ascer- 
taining or in the applying of the law. This complaint is made 
with respect both to the deciding and to the law-declaring func- 
tion, as exercised by judges. In each case, it is urged, judges are 
governed too much by logical deduction. This is only another 
form of one of the stock complaints against justice according to 
law, and comes really to the proposition that judicial justice re- 
alizes justice according to law most completely and so brings out 

'"Roe, Our Judicial Oligarchy; Ransom, Majority Rule and the Judi- 
ciary; Manahan, Argument upon the Recall of Judges, Proc. Minn. State 
Bar Ass'n, 1911, 112; Poindexter, The Recall of Judges, Senate Document 
No. 472, March 28, 1912; Gompers, Labor's Reasons for the Enactment 
of the Wilson Anti-Injunction Bill, Senate Document No. 440, March 19, 
1912; Roosevelt, The Right of the People to Rule, Senate Document 
No. 473, March 28, 1912; Owen, The Recall of Judges, 21 Yale Law Journ. 
655; Dodd, The Recall and the Political Responsibility of Judges, 10 
Michigan Law Rev. 79; Roe, The Recall of Judges, Proc. Acad. Pol. Sci. 
in the City of New York, III, 93; Wanamaker, The Recall of Judges, 
Proc. 111. State Bar Ass'n, 1912, 174, Proc. Mo. Bar Ass'n, 1912, 147; Con- 
nolly, Big Business and the Bench, Everybody's, February and March, 
1912. 

""See my papers, Social Problems and the Courts, Amer. Journ. 
Sociology, 1912, XVIII, 331, and Legislation as a Social Function, Pub- 
lications of Amer. Sociological Soc'y, 1912, VII, 148. 

'""The judicial (richlerliche) power is often regarded as the power 
which judges (urteilen) — a confusion which is favored by the French 
[and English] expressions (pouvoir judiciaire) . But the essence of judi- 
cial power consists not in judging (urteilen), but in laying down the 
law (richten), or, according to the Roman expression, not in iudicio but 
in hire. 'Judging,' in the sense of recognizing and declaring the justice 
in particular cases, is not necessarily a function of government, nor the 
exercise of a public power. In Rome it was commonly entrusted to 
private persons as indices, in medieval Germany to the assessors 
(Schoffen), not the judges (Richter). In modern times it is often en- 
trusted to popular juries. Maintaining the law, on the other hand, and 
protecting the rights of individuals and of the community, has always 
been considered as a magisterial function." Bluntschli, Theory of the 
State (3rd Oxford ed.) 523. See Gray, Nature and Sources of Law, 
§ 370. 
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its defects as well as its excellencies. The tendency in the United 
States to-day is to temper judicial exercise of the deciding func- 
tion by conceding extravagant powers to juries, 178 and there are 
signs of a tendency to temper judicial exercise of the law-declaring 
function by devices for popular review of decisions. This is a 
reaction toward justice without law. The mechanical jurispru- 
dence to which scholars in the other social sciences so justly take 
exception to-day is not inherent in judicial justice. It grows out 
of the attempt in the nineteenth century to reduce everything to 
detailed rule, which went on in legislation as well as in judicial 
decision, and is characteristic of the stage which I have called 
the maturity of law. Elsewhere this is recognized, and the remedy 
is sought, not in reversion to justice without law, but in newer 
theories of justice and newer theories of judicial application of 
law. 179 Indeed it is significant that American critics, who rightly 
deplore the attitude toward social legislation to which a jurispru- 
dence of conceptions led many American courts at the end of the 
last century, and would seek a remedy in the antiquated devices 
of fictions and spurious interpretation, are yet so far under the 
influence of the same mechanical ideas as to object to decisions 
which employ ordinary canons of genuine interpretation, as in- 
volving judicial usurpation and allowing too much freedom of 
judicial action. 180 

The criticism of judicial justice just considered is directed to 
method. But objection is made also to the premises employed in 
judicial justice. It is urged that they are too narrow and pedantic 
and that the fundamental principles are too fixed; so that judicial 
justice is too slow in responding to changes in the environment in 
which it must operate. 181 This is the theoretical basis of a ten- 
dency in the United States at present to take away from the courts 
matters in which social workers are vitally interested in which 
new premises are demanded, both as the basis of law-making and 

1T8 See Brown, Judicial Independence, Rep. Am. Bar Ass'n, XII, 265, 273. 
Compare recent statutes introducing the idea of comparative negligence, 
and leaving the matter to the jury. Wis. Laws of 1907, c. 254; Nev. Laws 
of 1907, c. 214; N. D. Laws of 1907, c. 203; S. D. Laws of 1907, c. 219. 
See also U. S. Stat, at Large, c. 149, § 3 (1908). 

'"See Rogge, Methodologische Vorstudien 2U einer Kritik des Rechts 
(1911). 

m B.g., see McCarthy, The Wisconsin Idea, chap. 9, especially p. 268. 

"'This sort of criticism is not confined to America. See Schwering, 
Das Grundproblem der Rechtsreforra (1911) 5 et seq. 
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as the measure of application of legal standards. 182 In part also 
this feature of judicial justice is taken as the justification of a 
tendency to attempt control of judicial application of law by minute 
and detailed legislation. But this fixity of premises is not wholly 
a defect. If tradition sometimes holds too fast, yet it holds fast 
and so makes judicial justice uniform and predicable. Stability 
is at least no less important than power of growth. 183 The tradi* 
tional element in law ought to grow and it does grow. But growth 
takes place chiefly in the maturity of law by working out the re- 
sults of principles which are found in the traditional materials by 
analysis and by discovering through judicial experience the appli- 
cations of those principles which will subserve the ends of justice. 
It must be remembered that any attempt to set up new premises 
on a large scale by judicial law-making unduly impairs the sta- 
bility of law. Juristic and judicial development of law proceed 
by analogical reasoning, that is, in effect, by choice between com- 
peting analogies based on the principles of the received tradition. 
New premises, furnishing new analogies, unsettle more or less 
the whole legal system. Juristic new starts, therefore, are usu- 
ally the result of some sort of revolution, such as a code 184 or a 

m For instance, prison associations are proposing statutes requiring 
formal imposition of the maximum statutory sentence by the trial court 
and leaving the whole question of the actual duration of confinement to 
an administrative commission. With respect to the operation of such 
legislation see the remarks of Reese, C. J., and Letton, J., in Williams v. 
State (1912) 91 Neb. 605, 609, 610. Judge Reese says, "Those men were 
accused of receiving stolen property. The value of the property was 
found in one case to be $35.50 and in the other $36. The statute pro- 
vides imprisonment of from one to seven years as the penalty for re- 
ceiving stolen goods of the value of $35 or upwards. In each case the 
sentence is for that indeterminate term. Were the parties strangers and 
without friends who would become interested in their behalf, they might 
remain in prison for the full seven years. A cruel and unjust punish- 
ment, and yet beyond the power of the court to afford them justice, while 
no greater punishment would be imposed upon one who had received 
stolen property of the value of thousands of dollars." Judge Letton 
says, "I trust, however, that the legislature will remedy the obvious defect 
in the statute which permits the possibility of an unlearned or penniless 
convict remaining confined for the maximum term for the sole reason 
that he is unable to prepare and present for himself an application for 
release at an earlier time or to employ counsel for that purpose." 

™*"It seeks for a certain permanence of human relations. It procures 
for human beings a pause for rest in the midst of the struggle for exist- 
ence. * * * It follows that the politics of law (Rechtspolitik) must 
be distinguished from everyday politics. The latter is unstable, and con- 
tinually brings forth new movements. But the former makes possible a 
gradual peaceful prosperity." Leonhard, The Vocation of America for 
the Science of Roman Law, 26 Harvard Law Rev. 389, 406. 

'"See Cosack, Lehrbuch des deutschen burgerlichen Rechts, I, § 7; 
Schwering, Das Grundproblem der Rechtsreform, 1. 
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reversion to justice without law and consequent reception of 
ideas from without. But stability is required much more in some 
parts of the law than in others. New premises are not all that 
we need to-day. Quite as much we need to distinguish what must 
be stable and what must be fluid in the principles by which justice 
is administered. It is in that part which must be fluid that new 
premises for judicial justice are chiefly demanded. 

A third objection to judicial justice is that it has been charac- 
terized by a tendency to reduce to rule, along with those things 
which demand rule, those with respect to which detailed rules are 
not practicable. Thus in the nineteenth century courts sought to 
reduce the details of precedure, evidence, administrative law and 
the law as to negligence to chapter and verse of strict rule. But 
this is a tendency of the nineteenth century in every department 
of law and of politics. The New York code of civil procedure 
went far beyond any judicial decision in the attempt to subject 
every detail of judicial action to fixed rule. Legislation has tied 
down administration quite as tight as judicial decision has sought 
to do. 180 The attempt of the courts in the last century to reduce 
everything to rule only represents one phase of the mechanical 
thinking which characterizes all the social sciences during that 
period. 

Legislative justice and executive justice fail in two respects. 
In that part of judicial administration in which rule is necessary, 
they are not governed by rule or they do not apply rule uniformly, 
consistently and intelligently. In that part in which discretion is 
necessary, trained reason and disciplined judgment are required, 
and the mental habits of those whose primary function is to deal 
with political rather than judicial questions, are such as to make 
wide judicial discretion intolerable in their hands. On the other 
hand, legislative and administrative officers lose in efficiency if 
they have in too large measure the mental habits of the judge. 
The experience that crystallized in the nineteenth-century abhor- 

^"The administration of the police department has been hampered 
by mandatory state legislation controlling administrative routine. This is 
inimical to efficiency and subversive of discipline. State laws at present 
deal with the organization of the department, its different ranks, grades, 
salaries, qualifications for appointment and promotions, manner of distri- 
bution of the force, platoons and tours, structure and quota of the detec- 
tive bureau, traffic squad, the suspension, trial and punishment of delin- 
quent policemen, etc. All such matters should be left entirely to local 
authorities." Preliminary Legislative Report of Special Committee of 
the Board of Aldermen of the City of New York, Appointed to Investi- 
gate the Police Department, Pursuant to Resolution Dated August 5, 
1912, 3-4. 
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rence of discretion was primarily experience of executive and 
legislative justice. It affords no argument against free judicial 
justice in that part of the law which requires a large margin of 
free discretion. 

Turning to the advantages of judicial justice, in the first place, 
with respect both to the law-declaring and to the deciding func- 
tion, it combines the possibilities of certainty and of flexibility 
better than any other form of administering justice. It provides 
for certainty through the training of the judge in logical develop- 
ment and systematic exposition of legal principles. It provides 
for growth by permitting a scientific testing of principles with 
reference to concrete causes and correction of rules through ex- 
perience of their application and a gradual process of inclusion 
and exclusion upon rational principles. 

Secondly, there are checks upon the judge which do not ob- 
tain or are ineffective as to legislative and executive officers. 
Three such checks are of especial importance: (i) The judge, 
from his very training, is impelled to conform his action to cer- 
tain, known standards. Professional habit leads him in every 
case to seek such standards before acting and to refer his action 
thereto. (2) Every decision is subject to criticism by a learned 
profession, to whose opinion the judge, as a member of the pro- 
fession, is keenly sensitive. (3) Every decision and the case on 
which it was based, appear in full in public records. Moreover in 
the case of appellate courts all important decisions and the grounds 
thereof and reasons therefor are published in the law reports, so 
that materials for accurate judgment upon judicial decisions are 
always available and readily accessible. 

Where wide discretion is involved, as in juvenile courts, in 
courts of domestic relations, and in attempts to individualize pen- 
alties, the two checks last mentioned are of the highest value. For 
while the sympathetic magisterial adjustment of relations of fam- 
ily life and the adjustments of punitive justice to the individual 
wrongdoer, on which we are now insisting so much, call for a 
very large discretion, they involve matters more tender than any 
others that can come before tribunals. The powers of the Court 
of Star Chamber extended only to misdemeanors, punishable by 
fine, imprisonment or pillory, and in their possibilities of affecting 
the dearest interests of the ordinary man were a trifle compared 
with those of American juvenile courts and courts of domestic 
relations and with those which many are seeking to confer upon 
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administrative boards after conviction and sentence. If those 
tribunals chose to act arbitrarily and oppressively, they could 
cause a revolution quite as easily as did the former. The chief, if 
not the only, security we have for the proper exercise of such pow- 
ers are the trained reason and habit of seeking principles, even 
while using discretion in applying them, which characterize judi- 
cial justice, and the sensitiveness of judges to expert criticism 
from the bar. Such tribunals call for the strongest judges we 
can put upon the bench. 188 But even with inferior judges, the 
checks which are peculiar to judicial justice may make them tolera- 
ble where they would be intolerable if made up of administrative 
officers. How effectively these checks may operate in practice is 
shown well in the worst period of judicial administration in Eng- 
lish law, the period of the politics-ridden bench of Charles II and 
James II. As a result of the purely legal development begun by 
Coke a generation before, "crudities which Matthew Hale per- 
mitted under the Commonwealth, Scroggs refused, under 
James II." 187 

A third advantage of judicial justice is that because of their 
training in the law, their habit of seeking and applying principles 
whenever called upon to act, and their consciousness that their 
decisions will be preserved in permanent form and will be subject 
to expert criticism in the future, as well as to popular criticism in 
the present, judges will stand for the law against excitement and 
clamor. Chiefly because training and consciousness that the 
soundness or unsoundness of decisions will be apparent to the 
bar at once in ordinary cases and will be discussed by writers and 
teachers in unusual cases operate both as a check and as a stimulus, 
judicial justice has always proved the surest agency of enforcing 
the law in the face of opposition. The "legislative lynchings" of 
loyalists during and after the Revolution 188 should be compared 
with the steadfastness with which judges protected them in their 
legal' rights even when threatened with popular vengeance. 189 

^See the remarks of Frick, J., in Mills v. Brown (1907) 31 Utah, 473, 
486-488, and the testimony of Judge Pinckney, quoted in Breckinridge and 
Abbott, The Delinquent Child and the Home, 202 et seq. 

m Wigmore, Evidence, I, § 8. 

w Ante, IV, Executive Justice, notes 152, 153, 157. 

"'Rutgers v. Waddington (1784) I Thayer Cas. Const. L. 63; Den d. 
Bayard v. Singleton (N. C. 1787) 1 Martin 42. Another instance may be seen 
in the firm resistance of the Court of Appeals of Kentucky to the attempt of 
the legislature to require creditors to accept payment of debts in depre- 
ciated paper by a retroactive statute. While the constitutionality of the 
statutes was before the court "threats of legislative vengeance and pop- 



110 COLUMBIA LAW REVIEW. 

The legislative and executive treatment of Uitlanders in the South 
African Republic should be compared with the firm stand for law 
taken by Chief Justice Kotze, in the face of arbitrary interference 
by the president. 180 With us, in states in which there is local op- 
position to prohibition laws, suits in equity to abate a public nuis- 
ance are a recognized and effective mode of doing what adminis- 
trative officers and juries will not or dare not do. 191 Juries are 
easy-going 192 and even cowardly 193 where judges may be counted 
on to enforce the established law. Indeed juries are usually in- 
voked to defeat the enforcement of laws which are locally unpopu- 
lar. 194 Juries have stood up for moral ideas against the law; but 
cases are rare in which they have stood up for moral ideas and 
for law against local interest or popular clamor. Such cases as 
the enforcement of the fugitive slave law by state courts in the 
North just prior to the Civil War are significant. 195 The judges 
of these courts were abused for enforcing that law, as required of 
them by the federal constitution, by those who equally denounced 

ular revolution were freely indulged in for the purpose of influencing 
that tribunal — but all in vain." The controversy raged in Kentucky from 
1821 to 1826 and the legislature not only attempted to remove one of the 
judges of the Circuit Court but attempted to abolish the Court of Ap- 
peals and to set up a new court in its stead. See Doolan, The Old 
Court-New Court Controversy, n Green Bag, 177. About the same time 
the legislature of Mississippi attempted to make a law operate retrospec- 
tively. The Circuit Court and on appeal the Supreme Court refused to 
give the statute retroactive operation. Thereupon the legislature in 1825, 
by resolution required the judges to appear at the bar of the House of 
Representatives and "show cause why they should not be removed from 
office in consequence of their decision in regard to the 'Debtor's Act.' " 
Lynch, Bench and Bar of Mississippi, 92-93; Somerville, Sketch of the 
Supreme Court of Mississippi, 11 Green Bag 503, 505. Popular excite- 
ment ran high in each case and the judges were violently denounced. In 
each case time has vindicated their decisions. 

"""Brown v. Leyds (High Court of the South African Republic, 1896) 
14 Cape Law Journ. 71, 94; The Judiciary and the Legislature, 14 Cape 
Law Journ. 109; The Judicial Crisis in the Transvaal, 14 Law Quart 
Rev. 343. 

""See Littleton v. Fritz (1885) 65 la. 488. 

"'See remarks of Mr. Holt, Proceedings of the First National Con- 
ference on Criminal Law and Criminology, 122-123. 

m For lay testimony as to this, see Mark Twain, Adventures of Huckle- 
berry Finn, chap. 22; Roughing It, II, chap. 8. 

The Chicago Sunday Closing prosecutions in 1908 are a typical 
■example. The judges charged in accordance with law, against local feel- 
ing, but the jurors regularly found verdicts against undoubted fact and 
the clear terms of the state law. 

""Sims' Case (Mass. 1851) 7 Cush. 285. For a full account of all the 
proceedings, see the Case of Thomas Sims, 14 Monthly Law Reporter, 1. 
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secession. 198 Not a little of the current denunciation of judges 
proceeds from those who do not wish the law to operate equally 
and exactly but wish to see it warped in their favor and resent 
judicial resistance to pressure under which administrative officers 
would yield. 107 

If American courts in the past era of commercialized politics 
are compared with the legislative and administrative departments 
of our governments, it will be seen that despite the very general 
subjection of the bench to politics involved in an elective short- 
term judiciary, despite the false democracy of the period imme- 
diately after the Revolution which insisted the law should not be 
a profession and sought to make it a trade open to all, 198 and 
despite the reluctance of legislators even now to permit the exac- 
tion of any adequate education from those who are admitted to 
practice law, the bench has been by far the soundest of our insti- 
tutions. 199 Because of this, there is a disposition to demand from 
it the impossible. What has been and often unhappily still is re- 
garded as venial in an administrative officer, and what is treated 
as a matter of course in a legislator, is ground for impeachment 
in a judge. Sporadic cases of judicial misconduct, therefore, at- 
tract attention far beyond their relative significance. Moreover 
the traditions of bench and bar forbid the judge's defending him- 
self in print or engaging in acrimonious controversy over his "re- 
cord" as political officers may and do defend themselves. Hence 
misrepresentations of judicial decisions remain uncontradicted 200 

"^See The Removal of Judge Loring, 18 Monthly Law Reporter, i. 
Also the account of the defeat of Judge Loring's re-appoiritment as lec- 
turer in Harvard Law School, because he had enforced the law as United 
States Commissioner, in Warren, History of Harvard Law School, II, 
chap. 33. 

"""I told a labor leader once that what they_ asked was favor, and 
if a decision was against them they called it wicked. The same might 
be said of their opponents." Mr. Justice Holmes, Speech before the Har- 
vard Law School Association of New York, February 15, 1913, Senate 
Document No. 1 106, p. 4. 

'"See Warren, History of the American Bar, chap. 10. 

"'Bryce, American Commonwealth, chap. 105. 

""The papers of Mr. Connolly entitled Big Business and the Bench 
are often cited, although it has been shown that the data upon which 
the reckless assertions made therein profess to proceed are garbled and 
even falsified. Wigmore, Do We Need the Legal Muckraker, Journ. of 
the Amer. Inst, of Criminal Law and Criminology, III, 3. Even more 
striking is the well-known case where a prisoner who had served fifteen 
years in the Western Penitentiary at Pittsburg was pardoned, pensioned 
by a philanthropist, and "heralded as innocent." On the faith of press 
reports, judicial administration of justice has been severely criticized in 
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and inaccurate or distorted versions of the law, as declared by 
judges, gain credence in quarters where one would look for more 
critical scrutiny of the facts. 201 On the whole, our courts have 
the best constructive record of any of our institutions. When our 
judicial systems were set up after the Revolution, the system of 
equity had not yet crystallized in England and the absorption of 
the law merchant into the common law was still incomplete. Our 

connection with this case. On investigation by a committee of the Amer- 
ican Prison Congress, however, it turned out to be simply an ordinary 
case of pardon. The report continues: "The writer has for some years 
made it a practice to follow up with correspondence or otherwise the 
most widely published and sensational accounts of hardships experienced 
by innocent persons under judicial conviction, and has been surprised at 
the meager basis upon which such reports rest, though he finds that they 
are generally given credence by the reading public." Journ. of the 
American Inst, of Criminal Law and Criminology, III, 132. The classical 
instances of judicial perversion of justice in the popular mind are the 
administration of justice by Lord Chief Justice Jeffreys, the trial of Nun- 
comar before Sir Elijah Impey, and the trial of Lord Cochrane before 
Lord Ellenborough. In each case critical, sober investigation of the facts 
has shown that the popular impression is quite unfounded. Historians 
who examined Jeffreys at first hand have been able to recognize a lawyer 
and a judge through the clouds of dust kicked up by political controversy 
and have vindicated the judges of the Stuarts from the vigorous mis- 
representation of Macaulay and the credulous partisanship of Lord Camp- 
bell. See Zane, The Five Ages of the Bench and Bar of England, Select 
Essays in Anglo-American Legal History, I, 525, 705, 708. Irving, The 
Life of Judge Jeffreys (1898). The trial of Nuncomar has been exam- 
ined critically with reference to the original sources by Sir James Ste- 
phen with the result that the conduct of the trial judge has been com- 
pletely vindicated. Stephen, Nuncomar and Impey. Likewise examina- 
tion of the records, testimony and contemporary evidence has amply vin- 
dicated the conduct of Lord Ellenborough at the trial of Lord Cochrane. 
Atlay, Lord Cochrane's Trial before Lord Ellenborough. Still another 
case which has been the subject of a great deal of unfounded criticism 
in recent periodicals is Taylor v. Means (1913) 139 Ga. 578. It is usually 
stated in the press that in this case a boy of eleven years was sentenced 
to imprisonment for eleven years for stealing a five-cent bottle of Coca 
Cola. As a matter of fact the boy in question was incorrigible, had 
previously been put upon probation without satisfactory results and was 
committed to an industrial school for a period not longer than minority 
exactly as children are committed in juvenile courts in other States. See 
a full account of this case in the West Publishing Company's Docket for 
June 1913, p. 984. 

'"'Thus, the most extreme statements are commonly made as to the 
fellow-servant rule, assuming that the decisions in one or two states may 
be made to stand for all our jurisdictions. See, for example, Wilson, 
The New Freedom, 12 World's Work, 253, 257 (January, 1913). Here, 
in addressing a sermon to judges, upon the basis of a statement true only 
of four states, but partially true as to them, and wholly untrue of all 
our other states, the judge-made doctrine as to the duty of the master to 
furnish reasonably safe appliances and the progress which courts have 
made in all but four states in chiseling away the fellow-servant rule to 
meet the circumstances of modern industrial plants are wholly ignored. 
"Most laymen believe all law to be so absurd that no doctrine in or 
about it can be too absurd to be probable.*' Pollock, Judicial Records, 29 
Law Quart Rev. 206, 215. 
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courts had to develop equity and take over the law merchant par- 
allel with the English courts; they had to test the common law 
at every point with respect to its applicability in America, they 
had to develop an American common law, a body of judicially- 
declared principles suitable to America, out of the old English 
cases and the old English statutes. All this they did and did 
thoroughly in about three-quarters of a century. 202 No other judi- 
cial achievement may be found to compare with this. Moreover 
it is not likely that any of the work of legislation or administra- 
tion during the same time will prove so lasting. 

The present discredit of judicial justice in the United States 
may be referred in part to causes that operate only in this country. 
Some of these are, our attempt to make law do the work of admin- 
istration, our curtailing of judicial independence and putting 
courts into politics, the archaic organization of our courts and our 
neglect of organization and training of the bar. 20s Partly also it 
is to be referred to causes which operate throughout the world. 
Such causes are the purely mechanical conception of the judicial 
office and the resulting mechanical administration of justice, and 
the call of the time for new premises both in law-making and in 
application of law, without any agreement as to what those prem- 
ises should be. It might be asserted that the latter, being universal, 
are manifestations of serious inherent defects in judicial justice. 
Hence they require more thorough examination. 

While it has been carried to an extreme in the United States, 
especially in procedure, the idea that a court must be a judicial 
slot machine 204 and that a bureau of justice would be unjudicial 
flows from the attempt of the nineteenth century to make every- 
thing go by rule. It results from taking the law of property and 
the law of commercial transactions as the type to which everything 
is to be made to conform. It was not the idea of the classical 

"'This is well set forth in the opinion of Parker, C.J., in Pierce v. 
State (1843) 13 N. H. 536, 557. See also Warren, History of the American 
Bar, chaps. 10, n. 

w3 See my papers, The Causes of Dissatisfaction with the Administra- 
tion of Justice, Rep. Am. Bar Ass'n,_ XXIX, 395 ; 40 American Law Rev. 
729; Inherent and Acquired Difficulties in the Administration of Punitive 
Justice, Proc Am. Pol. Sci. Ass'n, IV, 222; The Organization of Courts 
(Address before the Law Ass'n of Philadelphia, Jan. 1913) Legal Intelli- 
gencer, XXII, No. 6, p. 1; The Administration of Justice in the Modern 
City, 26 Harvard Law Rev. 302. 

'"'"The law is an automaton * * * one puts in the case above and 
pulls out the decision below." Kantorowicz, Rechtswissenschaft und 
Soziologie, 5. 
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Roman law. 205 It was not the idea of the great judges who laid 
the foundations of the common law. 206 It was not the idea of the 
English chancellors. 207 The notion that the judicial function is 
the umpire's function only is one that appears in certain stages 
of legal development, but is not in the least inherent in the con- 
ception of judicial justice. It is appropriate to the first stage of 
legal development, along with mechanical modes of trial, form- 
alism and inflexible procedure. It was congenial to purely agri- 
cultural communities in the United States during the first half 
of the last century, where the farmer, remote from the distractions 
of city life, found his theater in the court house. 208 Above all it 
was congenial to the ultra-individualist justice of the nineteenth 
century. Already juvenile courts, courts of domestic relations, 
and the success of the Municipal Court of Chicago as a bureau of 
justice 209 are showing us that courts have wider possibilities, and 
the demand for the administrator-judge 210 has scarcely more than 
begun. 

But the call of the time for new premises both in law-making 
and in the application of law and the difficulties which the law 
encounters in responding thereto are factors of much more mo- 
ment in the present distrust of courts. 211 To the practical Amer- 
ican, taught that law is law because the courts so decide, it may 
well seem clear enough, when the law lags in the social movements 
that are going on all about us, that the fault must lie with the 

K°"This j(j ea ] ( w hich was foreign to the Romans in the best period, 
arose in the time of their deep political degradation under the rule of 
emperors who were likened to gods. * * * The centralized bureau- 
state _ of modern absolutism was first to put this Byzantine ideal into 
practice and to find the desired basis for it in Montesquieu's theory of 
separation of judicial and legislative power." Gnaeus Flavius (Kantoro- 
wicz), Der Kampf um die Rechtswissenschaft, 7. 

""For example, specific relief had made some progress in the real actions 
and interpleader was developed in the action of detinue. The exigencies 
of trial by jury seem to have required the rigid procedure at common 
law which has come down to us today. 

*"E.g., Lord Hardwicke in Paget v. Gee (1753) Ambler (Appendix) 
807, 809-810. 

"'See Torrey, A Lawyer's Recollections, chap. 3. 

_ ^On the Municipal Court of Chicago as a Bureau of Justice, see 
Fifth Annual Report of the Municipal Court of Chicago, 71-72; Journ. 
of the Amer. Inst, of Criminal Law and Criminology, III, 825. 

a °Pound, The Administration of Justice in the Modern City, 26 Harvard 
Law Rev. 302, 321 et seq.; Organization of Courts (Address before the Law 
Ass'n of Philadelphia, 1913). 

^"f he substance of the remainder of this section was contained in the 
paper entitled Social Problems and the Courts referred to in note 173, 
ante. 
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courts. That he does assume this is shown by the vogue of crude 
schemes for overhauling our judicial organization, the currency 
of so-called reforms of the courts which disregard all judicial ex- 
perience and legal history and the popularity of the legal muck- 
raker whose garbled accounts of decisions would not have been 
able to find a publisher a generation ago. In other lands, how- 
ever, where the courts have no such role in the process of govern- 
ment as they have with us, the problem of making the law an effec- 
tive social instrument, a means of achieving social progress, is 
quite as real as with us. On the Continent, under the influence 
of Roman law ideas, the courts or judges are not thought of as 
depositaries or as oracles of the law. Whereas we say a rule 
is law because the courts apply it in the decision of causes, they 
say upon the Continent that the courts apply the rule in the de- 
cision of causes because it is law. And yet socializing of the law 
is a problem the world over. A whole literature upon this sub- 
ject has sprung up in Germany and in France. 212 Our situation 
in America is in no way unique ; and if it is more acute, the reason 
is to be found in our eighteenth-century system of checks and bal- 
ances, in the legal, political and philosophical charts called bills 
of rights by which our fathers sought to confine courts and legis- 
latures and sovereign peoples for all time within the straight and 
narrow course of individualist natural law. 

For a time there was need of propagandist agitation. It was 
necessary that the public, the legal profession and the courts be 
made to recognize that our legal system was to be re-examined, 
many of its fundamental principles recast, and the whole re- 
adjusted to proceed along new lines. This task of awakening 
has been achieved. 213 A generation ago it would have been hard 
to find anyone to question that, upon the whole, American law was 
quite what it should be. Some of the older members of the bar, 
indeed, still cherish the belief which was then universal. But 
first the economists and sociologists and students of government 
and then the bar itself have been thinking upon this matter freely 
and vigorously until criticism has become staple. Nowhere is this 
change more noticeable than in the reports and proceedings of our 
bar associations. Not long ago the dominant note was one of 

'"Stein, Die soziale Frage im Lichte der Philosophie, (2nd ed.) 457- 
496; Picard, Le droit pur, §§ 186-197 (1910). 

'"See Warren, The Progressiveness of the United States Supreme 
Court, 13 Columbia Law Rev. 294; Greeley, The Changing Attitude of the 
Courts toward Social Legislation, 5 Illinois Law Rev. 222. 
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eulogy, of pride in our system and in its administration, and com- 
placent comparison with what we took to be the legal systems of 
other peoples. To-day each volume of such proceedings is filled 
with critical comments upon every side of the law and of its ad- 
ministration and the more conservative are content with a tone of 
apology or with deprecating extravagant criticism. The need for 
propaganda has passed. Now for a season we need careful diag- 
nosis and thorough-going study of the lines upon which change 
it to proceed. A change in juridical fundamentals must begin at 
the beginning. The problem of the sociological jurist lies far 
deeper than individual courts or judges, and deeper than lawyers 
and courts and judges collectively. 

Legal history shows that from time to time legal systems have 
to be remade, and that this new birth of a body of law takes place 
through the infusion into the legal system of something from with- 
out. A purely professional development of law, which is neces- 
sary in the long run, has certain disadvantages, and the undue 
rigidity to which it gives rise must be set off from time to time 
by receiving into the legal system ideas developed outside of legal 
thought. Such a process has taken place twice in the history of 
our own law. In the sixteenth and seventeenth centuries the 
common law, through purely professional development in the 
King's Courts, had become so systematic and logical and rigid 
that' it took no account of the moral aspects of causes to which it 
was to be applied. With equal impartiality its rules fell upon the 
just and the unjust. The rise of the Court of Chancery and de- 
velopment of equity brought about an infusion of morals into the 
legal system, an infusion of the ethical notions of chancellors who 
were clergymen, not lawyers, and thus made over the whole law. 
Again in the eighteenth century the law had become so fixed and 
systematized by professional development as to be quite out of ac- 
cord with a commercial age. As the sixteenth-century judge re- 
fused to hear of a purely moral question, asking simply, what is 
the common law? so the eighteenth-century judge at first refused 
to hear of mercantile custom and commercial usage, and insisted 
upon the strict rules of the traditional law. But before the cen- 
tury was out, by the absorption of the law merchant, a great body 
of non-professional ideas, worked out by the experience of mer- 
chants, had been infused into the legal system and had created 
or made over whole departments of the law. To-day a like 
process is going on. The sixteenth-century judge, who rendered 
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judgment upon a bond already paid because no formal release had 
been executed and refused to take account of the purely moral as- 
pects of the creditor's conduct, the great judge in the eighteenth 
century who refused to allow the indorsee of a promissory note 
to sue upon it, because by the common law things in action were 
not transferable, and would not listen to the settled custom of 
merchants to transfer such notes nor to the statement of the Lon- 
don tradesmen as to the unhappy effect of such a ruling upon busi- 
ness, have their entire counterpart in the judges of one of the 
great courts of the United States in the twentieth century to whom 
the economic and sociological aspects of a question appear palpa- 
bly irrelevant. 214 

The sixteenth- and seventeenth-century law was brought to 
take account of ethics. The eighteenth-century law came to re- 
ceive the custom of merchants as part of the law of the land. May 
we not be confident that in the same way the law of the twentieth 
century will absorb the new economics and the social science of to- 
day and be made over thereby? For if the causes of the back- 
wardness of the law with respect to social problems and the un- 
social attitude of the law toward questions of great import in the 

a 'The parallel is so close that it is worth pursuing. Addressing him- 
self to a doctor of divinity, a serjeant at law of the reign of Henry VIII 
disposed of the purely moral aspect of allowing recovery upon a bond 
paid but not formally released, in these words: "in what uncertaintie shall 
the king's subjects stande, whan they shall be put from the lawe of the 
realme, and be compelled to be ordered by the discretion and conscience 
of one man! And namelie for as moch as conscience is a thinge of great 
uncertaintie; for some men thinke that if they treade upon two strawes 
that lye acrosse, that they ofende in conscience, and some man thinketh 
that if he lake money , and an other hath too moche, that he may take part 
of his with conscience; and so divers men divers conscience; for everie 
man knoweth not what conscience is so well as you Mr. Doctour." Har- 
grave, Law Tracts, (Dublin ed. 1787) 326. 

In 1704, Lord Holt, when the question of negotiation of promissory 
notes was before him spoke of "the mighty ill consequences that it was 
pretended would ensue by obstructing this course," asked "why do not 
dealers use that way which is legal?" and proceeded to argue upon strict 
common-law grounds why the indorsement of a note could not be given 
effect. Buller v. Crips (1704) 6 Mod. 29. 

In 191 1, the Court of Appeals of New York, having a Workmen's 
Compensation Act before _ it, said : "The report of the commission is 
based upon a most voluminous array of statistical tables, extracts from 
the works of philosophical writers and the industrial laws of many 
countries, all of which are designed to show that our own system of deal- 
ing with industrial accidents is economically, morally and legally un- 
sound. Under our form of government, however, courts must regard 
all economic, philosophical and moral theories, attractive and desirable 
though they may be, as subordinate to the primary question whether they 
can be moulded into statutes without infringing upon the letter or spirit 
of our written constitutions." Ives v. South Buffalo R. Co. (ion) 201 
N. Y. 271, 287. 
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modern community are to be found in the traditional element of the 
legal system, the surest means of deliverance are to be found there 
also. The infusion of morals into the law through the develop- 
ment of equity was not an achievement of legislation but the work 
of courts. The absorption of the usages of merchants into the 
law was not brought about by statutes, but by judicial decisions. 
When once the current of juristic thought and judicial decision 
is turned into the new course our Anglo-American method of judi- 
cial empiricism has always proved adequate. Given new prem- 
ises, our common law has the means of developing them to meet 
the exigencies of justice and of molding the results into a scien- 
tific system. Moreover, it has the power of acquiring new prem- 
ises, as it did in the development of equity and the absorption of 
the law merchant, and as it is beginning to do once more to-day. 
For there are many signs that fundamental changes are taking 
place in our legal system and that a shifting is in progress from 
the individualist justice of the nineteenth century, which has passed 
so significantly by the name of legal justice, to the social justice 
of to-day. 

Seven noteworthy changes in the law, in the spirit of recent 
ethics, recent philosophy and recent political thought, have been 
discussed in prior papers. 215 Stated summarily these are: limita- 
tions on the use of property or attempts to prevent the anti-social 
exercise of rights, limitations upon freedom of contract which are 
belying the famous individualist generalization of the nineteenth 
century that the growth of law is a progress from status to con- 
tract, limitations on the power of disposing of property, limita- 
tions on the power of the creditor or injured party to exact satis- 
faction, revival of the idea of liability without fault so as to shift 
the burden of injury without fault from the one upon whom it 
chances to fall to the enterprise to which the injury is incident, 
change of res communes and res nullius into res publicae, and 
abandonment of the old attitude of the law with respect to de- 
pendent members of the household. In all these cases, social 
interests are now chiefly regarded. 

It is true many of the examples adduced are taken from legis- 
lation. It is true also that some of these legislative innovations 

m See my papers. Social Problems and the Courts, Am. Journ. Sociology, 
XVIII, 331; Social Justice and Legal Justice (Address before the 
Allegheny County Bar Ass'n. April 5, 1912) reprinted 65 Central Law 
Journ. 455; The End of Law as Developed in Legal Rules and Doctrines, 
27 Harvard Law Rev. 195. 
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upon the settled juridical ideas of the past two centuries have been 
resisted bitterly by some courts. Yet one may be confident that 
every one of them would stand in the highest court of the land 
and in a growing majority of our state courts today. Moreover, 
what is more impotant, many of the most significant examples 
are taken from judicial decisions. If, therefore, the ailment is in 
the traditional element of our legal system, the cure is going on 
there under our eyes. It is an infusion of social ideas into the 
traditional element of our law that we must bring about ; and such 
an infusion is going on. The right course is not to tinker with 
our courts and with our judicial organization in the hope of bring- 
ing about particular results in particular kinds of cases, at a sacri- 
fice of all that we have learned from legal and judicial history. It 
is rather to provide a new set of premises, a new order of ideas in 
such form that the courts may use them and develop them into 
a modern system by judicial experience of actual causes. A body 
of law which will satisfy the social workers of to-day cannot be 
made of the ultra-individualist materials of eighteenth-century 
jurisprudence and nineteenth-century common law based thereon, 
no matter how judges are chosen or how, or how often, they are 
dismissed. What we should insist upon is not recall of judges, 
but recall of much of the juristic and judicial thinking of the last 
century. 

In contrast with the juristic thinking of the immediate past, 
which started from the premise that the object of law was to secure 
individual interests and knew of social interests only as individual 
interests of the state or sovereign, the juristic thinking of the pres- 
ent must start from the proposition that individual interests are 
to be secured by law because and to the extent that they are social 
interests. There is a social interest in securing individual interests 
so far as securing them conduces to general security, security of 
institutions, and the general moral and social life of individuals. 
Hence while individual interests are one thing and social interests 
another, the law, which is a social institution, really secures indi- 
vidual interests because of a social interest in so doing. Hence it 
would seem that no individual may claim to be secured in an in- 
terest that conflicts with any social interest unless he can show some 
countervailing social interest in so securing it — some social interest 
to outweigh that with which his individual interest conflicts. If 
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we compare with the foregoing proposition the classical statement 
of Blackstone — 

"Besides the public is in nothing so essentially interested as in 
securing to every individual his private rights" 216 

and if, contrasting these, we bear in mind that the latter represents 
not only the legal thought of the past but the doctrines to which our 
fathers sought to hold us for all time by constitutional provisions, 
we shall see how long a road our legal system has to travel. 

The judges may not in reason be asked to lead in the present 
transition. They must go with the main body, not with the ad- 
vance guard, and with the main body only when it has attained 
reasonably fixed and settled conceptions. It is no ill sign that 
economists and sociologists are ahead of the law provided the law 
knows it. Let us remember that it was not so long ago that 
economists succeeded in converting all of us thoroughly to indi- 
vidualism, 217 and in confirming lawyers in the individualist ideas 
they had found in the classical books of the common law. They 
must not expect the courts to turn the law about in a moment. 
When we reflect how fundamental is the shifting from the old so- 
called legal justice to the new social justice, how uncertain the new 
lines are as yet on the one hand, and on the other hand how com- 
pletely the change goes to the root of everything the courts do, we 
must recognize how futile it is to expect the courts to adjust our 
whole legal system to it overnight. In the hands even of zealous 
and friendly courts the adjustment must be tedious and painful. 
The fundamental difference between the law of the nineteenth 
century and the law of the period of legal development on which 
we have entered is not in the least due to the dominance of sinister 
interests over courts or lawyers or jurists. It is not due, the 
legal muckraker notwithstanding, to bad men in judicial office or 
to intentional enemies to society in high places at the bar. It is 
not a conflict between good men and bad. Instead it is an intel- 
lectual conflict. It is a war of ideas, not of men ; a clash between 
old ideas and new ideas, a contest between the conceptions of our 

™ c i Blackstone, Commentaries, 139. 

'"For example, the following passed for "advanced thought" twenty 
years ago: "Governments are being remanded, if not into the rubbish heap 
of the world's back yard, yet into a secondary and subordinate place. 
And whereas men have relied in the past on the sovereign and the 
statute book for order, safety, property, happiness, they are now fast 
coming to rely for them simply on themselves." Brooklyn Ethical Society, 
Man and the State, 521-522 (1892) 
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traditional law and modern juristic conceptions born of a new 
movement in all the social sciences. Study of fundamental prob- 
lems, not reversion to justice without law through changes in the 
judicial establishment or referenda on judicial decisions, is the road 
to socialization of the law. 218 

Roscoe Pound. 
Cambridge, Mass. 

^See my address, Taught Law, Rep. Am. Bar Ass'n, XXXVII, 975, 
977 (1912). Others are saying the same. Overstreet, Philosophy and 
Our Legal Situation, Journ. of Philosophy, Psychology and Scientific 
Methods, X, 113. 



